620	THE LAW OF IMMOVABLES
In that case, an equitable mortgage according to English law
had been created over Scottish land by the deposit of title-
deeds, together with a memorandum by which the mortgagors
agreed to do anything necessary to make the security more
effective. The mortgagors, who were partners carrying on
business in Scotland and England, became bankrupt, and the
mortgagee claimed in the English court to have his debt paid
out of the Scottish land in preference to the general body of
creditors. The objection raised to this claim was that by the law
of Scotland no lien or equitable mortgage on the land was
created by the deposit of the title-deeds or by the written
memorandum. The court decided in favour of the plaintiff.
There was nothing in Scottish law which made it illegal or
impossible for the mortgagors to create an effective mortgage
according to the terms of their contract, and the fact that what
they had done did not create a right in rem according to the
lex situs was no reason why the English court should not en-
force the personal obligation by decreeing the execution of an
instrument in the proper Scottish form.
/ The doctrine of Penn v. Baltimore^ however, is subject to
imitations. •*-**	'
musTbe         First, it must be possible for the decree issued by the English court to
possible in     be carried into effect in the country where the land is situated.1
the situs
This restriction requires no elaboration, for the futility of
ordering the defendant to perform some act which would be
forbidden by the lex situs is obvious. As Lord Cottenham said
in Ex pane Pollard:1 'If indeed the law of the country where the
land is situate should not permit or not enable the defendant to
do what the court might otherwise think it right to decree, it
would be useless and unjust to direct him to do the act/
Must be         Secondly, the personal obligation which is the basis of the English
*\&**\ °f	court s J urisdiction must, to use an expression of Beale, 'have run frojn
° between	the plaintiff to the defendant'^ i.e. there must be privity of obligation
the parties	between the parties to the action.
It is firmly established that the court acts only against the
actual person who, as a result of his own conduct, is under a
personal obligation to the plaintiff, and it stops short of exer-
cising the jurisdiction against a third party, even though he may
have acquired the land from one who is contractually, or other-
1	Water house v. Stansfield (1851), 9 Hare 234.
2	(1840), Mont. & Ch. 239.	s 20 H.L.R. 390.

